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prohibited in the Conservation District and that the single-family residence was not to be used for rental
or other commercial purposes according to Conditions #4 and #12 of CDUA HA-2730 (see Exhibit
4). Mr. Arai and Ms. Lusher were also given the links to Hawai’i Administrative Rules (HAR) §13-5
and Hawai’i Revised Statutes (HRS) Section 183C-7 which explain the rules and regulations as well
as the penalties for unauthorized uses in the Conservation District. The phone call and email with Mr.
Arai and Ms. Lusher were noted by OCCL Staff as verbal and written notification that transient rentals
are prohibited in the Conservation District.

On September 24®, 2019, the Department of Planning from the County of Hawai’i contacted OCCL
regarding Mr. Arai and Ms. Lusher’s application to register the property and associated SFR as a Short-
Term Vacation Rental and Nonconforming Use with the County of Hawai’i (see Exhibit 5). Upon
learning that the property was in the State Land Use Conservation District, and therefore falling under
the jurisdiction of OCCL, the Department of Planning inquired if the applicants needed a Conservation
District Use Permit (CDUP) to operate a Short-Term Vacation Rental in the Conservation District.
OCCL staff instructed the Department of Planning that transient rentals are prohibited in the
Conservation District pursuant to HAR §13-5-42 (5) and that the applicants may be in noncompliance
and violation of the property’s CDUA HA-2730.

On September 25%. 2019, the Department of Planning issued Mr. Arai and Ms. Lusher a letter noting
that their transient rental was prohibited in the Conservation District and that the Department of
Planning was returning their application (see Exhibit 6). Mr. Arai and Ms. Lusher’s Short-Term
Vacation Rental and Nonconforming Use Application were then forwarded to OCCL.

After reviewing Mr. Arai and Ms. Lusher’s Short-Term Vacation Rental and Nonconforming Use
Application, OCCL notes that Mr. Arai and Ms. Lusher provided documentation showing rental
proceeds and taxes paid for transient rental purposes for 2015, 2016, 2017, and 2018 (see page 20 to
27 of Exhibit 5). Additionally, the website “Ili Ili House” on www.araidesign.com has advertised the
subject property and associated SFR for transient rental purposes since January 1%, 2012 suggesting
that Mr. Arai and Ms. Lusher have been operating a transient rental on the property prior to the dates
indicated in their Short-Term Vacation Rental and Nonconforming Use Application to the Department
of Planning (see Exhibit 8) . OCCL staff researched the typical vacation rental websites for a listing
of the subject property and associated SFR but believes that Mr. Arai and Ms. Lusher have removed
their listings from these websites. However, a listing for the property on vrbo.com [vrbo = Vacation
Rentals by Owner] was included in their application to the Department of Planning (see page 19 of
Exhibit 5). Staff notes that Mr. Arai and Ms. Lusher dismantled the “Ili Ili House” website on
www.araidesign.com between December 17%, 2019 and January 279, 2020.

DISCUSSION

Chapter 13-5, Hawai‘i Administrative Rules (HAR) and Chapter 183C, Hawai‘i Revised Statutes
(HRS) regulates land uses in the Conservation District by identifying a list of uses that may be allowed
through a Conservation District Use Permit (CDUP) and a set of standard conditions that the permittee
must abide by. These chapters also provide for the penalties, collection of administrative costs, costs
associated with land and/or habitat restoration, and damages to state land for uses that are not allowed
or for which no permit has been obtained.

Condition #4 of CDUA HA-2730 states that the single family dwelling shall not be used for rental or
any other commercial purposes.
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Condition #12 of CDUA HA-2730 states that failure to comply with any of these conditions shall
render this Conservation District Use Application null and void.

Condition #5 of HAR §13-5-42 (a) (5) states that the single family residence shall not be used for rental
or any other commercial purposes unless approved by the board. Transient rentals are prohibited,
with the exception of wilderness camps approved by the board.

Transient Rental is defined in HAR §13-5-2 (2) as the use of a single-family residence or structure
Jor less than one hundred eighty consecutive days in exchange for compensation, including but not
limited to monetary payment, services, or labor of employees.

Additionally, the originator of CDUA HA-2730, Mr. Ralph Fukumitsu, filed and recorded the thirteen
(13) conditions of the CDUA in accordance with condition #5 of the permit as a “Declaration of
Restrictive Covenants” with the State of Hawai’i Bureau of Conveyances on August 5%, 1995 (see
page 2 of Exhibit 9). The language in the “Declaration of Restrictive Covenants” recorded with the
Bureau of Conveyances indicates that the conditions of CDUA HA-2730 “... shall run with the land
and shall be binding upon the owners, their heirs, executors, administrators, assigns, successors and
grantees, for as long as said land shall be subject to the Conservation Zoning of the State of Hawaii,
and the breach of any covenant may be enjoined, abated or remedied by appropriate proceedings by
the State of Hawaii.” Any title report produced for the parcel with the TMK: (3) 8-7-019:031 would
show the property’s “Declaration of Restrictive Covenants” (Abstract 1995119773).

Based on Mr. Arai and Ms. Lusher’s Short-Term Vacation Rental Registration/Nonconforming Use
Certificate application and the “Ili Ili House” website on www.araidesign.com, the owners’ of the
parcel with TMK: (3) 8-7-019:031 and CDUA HA-2730 have been using the property and associated
single-family residence for transient rental purposes. These actions are in direct violation of HAR §13-
5 and the Conditions of their CDUA HA-2730.

ANALYSIS:

The stated purpose of the Conservation District law is to protect and conserve natural resources. The
section of the law, Haw. Rev. Stat. (HRS) § 183C-7, that refers to penalty for violation of conservation
law should have a deterrent effect on the landowner to prevent them from doing or allowing
malfeasance within the Conservation District. HRS, §183C-7 Penalty for violation notes (a) The
department shall prescribe administrative procedures as it deems necessary for the enforcement of this
chapter and (b) Any person violating this chapter or any rule adopted in accordance with this chapter
shall be fined not more than $15,000 per violation in addition to administrative costs, costs associated
with land or habitat restoration, and damages to public land or natural resources, or any combination
thereof. After written or verbal notification from the department willful violation of this chapter or
any rule adopted in accordance with this chapter may incur and addltlonal fine of up to $15,000 per
day per violation for each day in which the violation persists.

Staff has considered the Department's mechanism for the imposition of fines for the unauthorized uses
of a SFR for transient rental purposes. Haw. Rev. Stat. § 183C-7 allows for the imposition of up to a
$15,000 fine per violation for violating the statute. The Conservation District Violation Penalties
Schedule identifies Non-identified Land Use as subject to penalties by the Board of Land and Natural

Resources.
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Mr. Arai and Ms. Lusher contacted OCCL regarding the use of their property and associated SFR for
transient rental purposes and were subsequently given verbal and written notification that transient
rentals are prohibited in the Conservation District. The landowners then continued with their
application to the County of Hawai’i to register the property and associated SFR as a Short-Term
Vacation Rental and Nonconforming Use. These actions are in violation of Title 13-5, HAR, and the
conditions of CDUA HA-2730.

Pursuant to HAR, §13-5-1, the purpose of the Conservation District is to conserve, protect, and
preserve the important natural and cultural resources of the State through appropriate management and
use to promote their long-term sustainability and the public health, safety, and welfare. Pursuant to
HAR, §13-5-12, the objective of the Limited Subzone is to limit uses where natural conditions suggest
constraints on human activities. The use of the property and associated SFR for transient rental
purposes intensifies human activities as well as the uses and stresses of the area’s natural and cultural
resources. Transient rentals are not consistent with neither the intentions of Hawai’i’s residential
neighborhoods nor the character of rural residential areas such as South Kona. Based on the above, the
use of the property and associated SFR for transient rental activities do not align with neither the
purpose of the Conservation District nor the objective of the Limited Subzone and are therefore strictly
prohibited in these areas.

FINDINGS

The use of the subject property and single-family residence for transient rental purposes are in violation
of Chapter 183C, HRS, Title 13-5, HAR, and CDUA HA-2730. Based upon our investigation, OCCL
finds that:

1. The location of the transient rental, Tax Map Key: (3) 8-7-019:031, is in the State Land Use
Conservation District Limited Subzone;

2. The single-family residence has been used as a transient rental,;

3. Based on the history noted above, the property owners were given verbal and written notice
that the use is prohibited in the State Land Use Conservation District.

AS SUCH, STAFF RECOMMENDS AS FOLLOWS:

That, pursuant to HRS, §183C-7 and HAR, §13-5-6, the Board finds the landowner in violation of
HAR, §13-5-42 as well as the conditions of CDUA HA-2730 and is subject to the following:

1. That the landowners are fined $15,000.00 in one instance for violating the provisions of HRS
§183C-7, HAR §13-5-42, and CDUA HA-2730 for the use of the subject property and
associated single-family residence as a transient rental which is a prohibited land use within
the Conservation District;

2. That the landowners are fined $5,000.00 in a second instance for violating the provisions of
HRS §183C-7, HAR §13-5-42, and CDUA HA-2730 by attempting to register the subject
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10.

11.

12.

property and associated single-family residence for transient rental purposes after verbal and
written notification from the Department;

That the landowners are fined an additional $2,000 for administrative costs associated with the
subject violations;

That the landowners shall pay all designated fines and administrative costs ($22,000.00) within
one hundred eighty (180) days from the date of the Board’s action;

That the landowners cease all transient rental activities on the subject property;

That the landowners remove all advertisements associated with the subject property and
single-family residence from any websites that promote transient rental accommodations;

That the landowners sign a declaration stating that they will not carry out any future transient
rental activities on the subject property and associated single-family residence and record the
declaration in recordable form;

That the landowners provide DLNR and OCCL with all applicable documentation that would
demonstrate that the above actions have satisfactorily been performed,;

That in the event of failure of the landowners to comply with any order herein, the landowner
shall be fined an additional $15,000 per day until the order is complied with; and

That in the event of failure of the landowners to comply with any order herein, this matter shall
be turned over to the Attorney General for disposition, including all administrative costs;

That in the event that the DLNR and OCCL find that the landowners have continued to use the
subject property and associated single-family residence for transient rental, rental, or
commercial purposes, the permit will be revoked, and the landowners will be required to
remove the single-family residence;

The above noted conditions of Enforcement file HA 20-17 shall be recorded with the deed
instrument pursuant to HAR, §13-5-6(e).

Respectfully submitted,

Trevor Fitzpatrick, Staff Planner
Office of Conservation and Coastal Lands

Approved for submittal:

Suzanng/D. Case, Chairperson
Board 0f Land and Natural Resources
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STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Office of Conservation and Environmental Affairs
Honolulu, Hawaii

File No.: HA-2730
180~-Day Exp. Date: 1/25/95

December 16, 1994

Board of Land and
Natural Resources
State of Hawaii

Honolulu, Hawaii

REGARDING: Conservation District Use Application for a Single
Family Residence at Kona Paradise Subdivision,

Kaohe 4th, South Kona, Hawaii

APPLICANT: Mr. Ralph Fukumitsu
73~1400 Hikimoe Street
Kailua~Kona, Hawaii 96740

LANDOWNER: Ralph Fukunmitsu
LOCATION/ Kona Paradise Subdivision
Kaohe 4th, South Kona
TMK: 8-7-19: 31
AREA OF PARCEL/ 11,245 Square Feet (S.F.)
USE: 1,500 S.F. Single Family Residence
SUBZONE: Limited
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DESCRIPTION OF AREA/CURRENT USE:

The parcel is an unimproved lot fronting XKaohe Park and Ili-Ili
Beach (Exhibits 1, 2, 3). It has a rocky lava terrain, and is flat
(elevation is about 20 feet), and partially covered with several
coconut trees and Ekoa bush. The property was graded in 1959 when
the subdivision was established.

- Electricity and telephone are readily available for the site, but
water and sewerage are not. Access is provided within the Kona
Paradise Subdivision with a private road consisting of crushed

rock.

The property is part of a subdivision duly approved on January 19,
1959. The Conservation District in this area was established in

1969.

PROPOSED USE:

The applicant proposes to construct an 1500 square feet, one-story
residential structure on the property (Exhibits 4 & 5). In
conjunction with this structure, the applicant proposes to
landscape it with coconut tree planting in every appropriate space.
Water will be otained by a catchment system and a septic tank will
be installed for sewage. This beach home will be used as a
secondary home for the applicant’s family.

In addition, subdivision covenants will apply for the proposed
building design, and will be subject to approval by the
Association’s architecture committee.

SUMMARY OF COMMENTS:

This application was referred to the following agencies for their
review and comment: The State Department of Health, the Department
of Transportation, the Office of Hawaiian Affairs, the Office of
State Planning, the Department of Land and Natural Resources,
Divisions of Aquatic Resources, Forestry and Wildlife, State Parks,
Historic Preservation, Conservation and Resources Enforcement, Land
Management, Water Resource Management and the Natural Area Reserves
System; and the County of Hawaii, Planning Department, the
Department of Public Works and Waste Management and the Department
of Water Supply. Substantive comments received are provided below.
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DEPARTMENT OF IAND AND NATURAI RESOURCES

Division of Acuatic Resources

The planned residence is not expected to significantly impact
aquatic resource values.

Existing traditional and historical access to the Ili-Ili beach
should be maintained for fishing and other recreational uses.

Finally, precautions should be taken to prevent construction
materials, petroleum products, wastes, debris, eroded soil and
other contaminants from entering cocastal waters.

Historic Preservation Division

As indicated in the application, the subject lot was graded in
1959. Based on this information and examination of the
accompanying photographs we believe that the proposed action will
have "no effect" on historic sites.

COUNTY OF HAWATT

Planning Department

We have review the above-referenced Conservation District Use
Application for a proposed single family residence on the subject
property. We have the following comments:

1. The subject property is situated within the Special Management
Area (SMA) of the County of Hawaii. A single family residence
is considered exempt from the requirements of the SMA.

2. However, prior to approval of a Building Permit the applicant
is required to submit an SMA Use Permit Assessment Application
to the Planning Department for review and approval of the
proposed.res1dence. In addition, a certified shoreline survey
is required as the property abuts the shoreline.

3. We recommend that the minimum setback requirements for the
structure be front - 20 feet, and sides -~ 10 feet. The
shoreline setback line will be determined upon receipt of a
certified shoreline survey.
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Department of Public Works

We have reviewed the subject application and have the following
comments:

1. Building shall conform to all requirements of codes and
statutes pertaining to building construction.

2. All development generated runoff shall be disposed of on site
and shall not be directed toward any adjacent properties.

3. The subject parcel is in Flood Zone "X",

ANALYSIS:

'Follow1ng review and acceptance of the application for processing,
the applicant was notified, by letter dated August 8, 1994, that:

1. The proposed use is a non—conformlng use within the Limited
subzone of the Conservation District according to Hawaii
Administrative Rules, Title 13, Chapter 2, as amended;

2. No public hearing pursuant to Section 183-41, Hawaii Revised
Statutes (HRS), as amended, will be required; and

3. The proposed use qualifies as an exempt action in accordance
with Title 11, Chapter 200, of the Environmental Impact
Statement, Administrative Rules.

The objective of the Limited subzone is to limit uses where natural
conditions suggest constraints on human activities.

Section 13-2-21(b) (1) relatlng to standards requires all
appllcatlons be reviewed in such a manner that the objective of the
subzone is given primary consideration.

The County of Hawaii Planning Department has confirmed that the
proposed project is located within the Special Management Area;
however, a single family residence is considered exempt from the
requirements of the SMA.

The proposed single family residential structure would be built at
the outer boundary of an established residential subdivision.
Although a few mltlgatlve measures may be necessary, no adverse
environmental impact is expected by this development. Access along
the shoreline will not be affected by development on this property.

- g -
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Moreover, the proposed single family residential use of the
property qualifies as a nonconforming use.

The proposal gualifies as a nonconforming use as defined under
Section 13-2-1 of the Department’s Administrative Rules for the
Conservation District, i.e.

The lawful use of any building, premises or land for any
trade, 1ndustry, residence or other purposes which is the same

1964, or prlor to the inclusion of the buiilding, premises, or
land within the conservation district.

The parcel was created as a subdivision lot for residential purpose
in 1959, prior to its inclusion in the Conservation District in
1969, and, therefore, the applicant’s proposal qualifies as a
nonconforming use.

Staff, therefore, recommends that:

RECOMMENDATION:

The Board of Land and Natural Resources approve this application
for a single family residence at Kona Paradise Subdivision, Kaoche
4th, South Kona, Hawaii, as a non-conforming use subject to the
following conditions:

1. The applicant shall comply with all applicable statutes,
ordinances, rules and regulations of the Federal, State and
County governments, and applicable parts of Sectlon 13-2-21,

Administrative Rules, as amended;

2. The applicant, its successors and assigns, shall indemnify and
hold the State of Hawaii harmless from and against any loss,
11ab111ty, claim or demand for property damage, personal
injury and death arising out of any act or omission of the
applicant, its successors, assigns, officers, employees,
contractors and agents under this permit or relating to or
connected with the granting of this permit;

3. The applicant shall comply with all applicable Department of
Health Administrative Rules;

4. The single famlly dwelling shall not be used for rental or any
other commercial purposes;
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11.

12.

The applicant shall provide documentation (i.e. book/page or
document number) that this approval has been placed in
recordable form as a part of the deed instrument, prior to
submission for approval of subsequent construction plans;

Before proceeding with any work authorized by the Board, the
applicant shall submit four (4) copies of the construction
plans and specifications to the Chairperson or his authorized
representative for approval for consistency with the
conditions of the permit and the declarations set forth in the
permit application. Three (3) of the copies will be returned
to the applicant. Plan approval by the Chairperson does not
infer approval required of other agencies. Compliance with
Condition 1 remain the responsibility of the applicant;

Any work or construction to be done on the land shall be
initiated within one (1) year of the approval of such use, and
all work and construction must be completed within three (3)
years of the approval of such use;

That precautionary measures shall be taken to prevent
excessive erosion, chemical products, debris, or other
contaminants associated with construction activities from
entering the ocean;

The applicant shall notify the Department in writing when
construction activity is initiated and when it is completed;

That in issuing this permit, the Department and Board has
relied on the information and data which the permittee has
provided in connection with his permit application. If,
subsequent to the issuance of this permit, such information
and data prove to be false, incomplete or inaccurate, this

permit may be modified, suspended or revoked, in whole part,

and/or the Department may, in addition, institute appropriate
legal proceedings;

That all representations relative to mitigation set forth in
the accepted application for this proposed use are hereby
incorporated as conditions of this approval;

That failure to comply with any of these conditions shall
render this Conservation District Use Application null and
void; and
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13. Other terms and conditions as prescribed by the Chairperson.
Respectfully submitted,

ROY SCHAEFER
ff Planner

Attachment (s)

Approved for Submittal:

KEITH W. AHUE, Chairperson

Board of Land and Natural Resources
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